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aess/ORDER

Per Coram:

Both the appeals filed by the assessee are directed against the
separate orders dated 21/08/2023 & 23/08/2023 respectively w.r.t Appeal
in ITA Nos. 816 & 817/Ahd /2023 passed by Ld. Commissioner of Income-
tax (Exemption), Ahmedabad[“CIT(E)” in short] for u/s.12AB and 80G
respectively of the Income-tax Act,1961(hereinafter called “the Act”) ( Order
in DIN & Notice No. ITBA/EXM/F/ EXM45/2023-24/1055269639(1) dated
21.08.2023 rejecting application filed by the assesse for registration of the
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trust u/s 12AB of the 1961 Act & order in DIN & Notice No.
ITBA/EXM/F/EXM45/2023-24/ 1055341014(1) dated 23.08.2023 rejecting
application filed by the assesse for approval under clause (iii) of first

proviso to sub-section (5) of Section 80G of the Income-tax Act, 1961)

2. First, we take up the appeal of the assessee in ITA No.816/Ahd/2023,
which is filed by the assesse against rejection of application filed by the
assessee in Form No. 10AB u/s 12A(1)(ac)(iii) of the 1961 Act. .

21. The assessee has raised following grounds of appeal in Memo of
Appeal filed with Income Tax Appellate Tribunal, Ahmedabad Benches,
Ahmedabad (hereinafter called “the Tribunal):

“1. Learned CIT(Exemption) erred in law and facts by making the order u/s
12AB(b)(ii)(B) by rejecting the application filed in form 10AB for registration
u/s 12(1)(ac)(iii) of the Act without affording a reasonable opportunity of being
heard.

4. Appellant craves leave to add, alter or delete any ground(s) either before or in
the course of hearing of the appeal.”

3. The brief facts of the case are that the assessee filed its application for
registration of the Trust u/s.12AB of the 1961 Act, on 13/02/2023. The
Ld.CIT(E) issued notices to the assessee dated 11/07/2023 to furnish certain
details and documents , but the assessee did not file any response thereto.
Thereafter, another notice was issued on 04/08/2023 , which was also not
complied with the assessee. The Ld.CIT(E) rejected the application of the

assesse , by observing as under:-
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“10. As discussed above, the applicant/assessee has failed to file documentary
evidences to enable me to satisfy about:

i. Genuineness of the activities of the trust or institution.

ii. That the activities of trust or institution are in consonance with the
objects of the trust or institution.

iii. That other laws material for the purpose of achieving objects are complied
with.

Therefore, the present application filed in Form No.10AB u/s 12A(1)(ac)(iii)
of the Act is rejected and your provisional registration is also cancelled.

Further, the applicant should take a note of his liability to tax in accordance
with provisions of section 115TD to 115TF of IT Act 1961. In case applicant
is filing appeal against this order u/s. 253 of IT Act 1961, proof of filing of
appeal should be provided to AO to get benefit of time limit provided u/s.
115TD(5) of IT Act 1961.”
3.1. The assessee has now filed its first appeal before the ITAT,
Ahmedabad Bench, Ahmedabad. The ld.counsel for the assessee submitted,
at the outset, that notices were not viewed by the assessee in ITBA Portal of
the Department. The Id. Counsel submitted that no notices were received by
the assesse vide e-mails from the department or by any other mode. It was
submitted that all the primary records were furnished before Ld.CIT(E). It
was submitted that the assessee could not appear before Ld.CIT(E) due to
non-receipt of the notices and only two opportunities were given by the
Ld.CIT(E). Thus, it was submitted that no reasonable and proper
opportunities were given by Ld.CIT(E). It was submitted that 1d. CIT(E)
rejected the application on 21.08.2023 while first notice was issued on
11.07.2023 i.e. within short period of time, and it was prayed that one more
opportunity be granted to the assessee , and assessee will duly comply with

the notices and file all the details as may be required by Ld.CIT(E) for
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deciding the application afresh filed by the assesse for registration u/s 12AB
of the 1961 Act . Thus, it was prayed that the matter may be restored back
to the file of 1d.CIT(E) for fresh adjudication.

4. The CIT-DR submitted that two notices were issued by ld. CIT(E) on
11.07.2023 and 04.08.2023, but the assesse did not file details before 1d.
CIT(E). The 1d. CIT(E) , however, fairly submitted that department has no
objection if the matter is restored back to the file of 1d.CIT(E) for fresh

adjudication.

5. After considering the entire material available on record as well as
submissions made by both the parties, we are of the considered view that,
in the instant case, the Ld.CIT(A) has not granted proper and adequate
opportunity of being heard to the assesse and principles of natural justice
are breached , as the assesse application in Form No. 10AB for grant of
registration u/s 12A(1)(ac)(iii) of the 1961 Act was rejected in very short
time . Only two notices were issued by ld. CIT(E), firstly on 11.07.2023 and
secondly on 04.08.2023, and the application of the assesse stood dismissed
within short period of one month or so, on 21.08.2023 ex-parte. The assesse
has denied to have received any notice by email or by any other mode,
while the notices were there in ITBA portal , the 1d. Counsel for the assesse
submitted that the assesse did not see the notices , and within the short
period of around one month or so from the date of the issuance of first
notice , the assesse application in Form No. 10AB for registration u/s
12A(1)(ac)(iii) of the 1961 Act stood dismissed by ld. CIT(E). It is claimed
that serious and grave prejudice is caused to the assesse , by rejection of its

application for registration u/s 12A(1)(ac)(iii) of the 1961 Act. The assessee
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has prayed for giving one more opportunity so that the assesse can make
effective representation before ld. CIT(E). The department has also no
objection , if the matter is restored back to the file of 1d. CIT(E) for
considering application of the assesse afresh on merits. Thus, in the interest
of justice and fair play and in order to comply with principles of natural
justice, we are inclined to restore the matter back to the file of Ld.CIT(A) for
fresh deciding afresh application of the assesse in Form No.. 10AB for grant
of registration u/s 12A(1)(ac)(iii) of the 1961 Act, on merits in accordance
with law, after providing reasonable and proper opportunity of being
heard. We have observed that only two notices were issued on 11/07/2023
and 04/08/2023, and the application of the assesse for grant of registration
u/s 12A(1)(ac)(iii) stood dismissed on 21.08.2023 around one month or so
from the date of issuance of first notice i.e. within short period of time. .
The assessee has claimed that the said notices were not received by the
assessee and the assesse did not see the ITBA portal where these notices
were posted. . Thus, in our considered view, proper and adequate
opportunities were not granted to the assessee , and in fairness and in order
to comply with principle of natural justice , we are inclined to restore the
matter back to the file of Ld.CIT(E) for deciding afresh application in Form
No. 10AB for grant of registration u/s 12A(1)(ac)(iii) of the 1961 Act afresh
on merits in accordance with law. The assessee is also directed to co-operate
with Ld.CIT(E), and comply with the directions of the Ld.CIT(A) by
providing necessary details, so that the matter can be adjudicated on merits
in accordance with law. Thus, in nutshell, the appeal of the assessee is
restored back to the file of 1d.CIT(E) for fresh adjudication on merits in

accordance with law. We clarify that we have not commented on the merits
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of the issue’s , and all contentions are kept open. The appeal of the assesse

is allowed for statistical purposes. We order accordingly.

6. As a result, the appeal of the assessee in ITA No.816/Ahd/2023 is

treated as allowed for statistical purposes.

7. Now, we take up the appeal of the assessee in ITA No.817/Ahd/2023,
wherein the assessee has raised the following grounds of appeal in memo of

appeal filed with the Tribunal:

“1. On the facts and in circumstances of the case as well as law on the subject,
the learned Commissioner of Income Tax (Exemption) has erred in rejecting
application for registration u/s 80G(5) of the Act.

2. On the facts and in circumstances of the case as well as law on the subject, the
learned Commissioner of Income Tax (Exemption) has not provided reasonable

opportunity of being heard as provided under Second Provisionally to Section
80G (ii)(b)(B) of the Act

3. On the facts and in circumstances of the case as well as law on the subject,
the learned Commissioner of Income Tax (Exemption) has erred in rejecting the

application u/s. 80G(5) by presuming date of registration as date of
commencement of activities.

5. Learned CIT(Exemption) erred in law and facts by making the order u/s
80G(5) by rejecting the application filed in form 10AB for approval u/s
80G(5) of the Act by giving reason that no valid order of registration u/s
12A of the IT Act without considering the facts that order of refusal of
registration is appealable.

6. Appellant craves leave to add,alter,or delete any ground(s) either before or in
the course of hearing of the appeal.”

8. The assessee has filed an application for grant of approval under

clause (iii) of the first proviso to sub-section (5) of Section 80G of the 1961
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Act, before Ld.CIT(E). Since the application of the assessee in Form No.
10AB for grant of registration u/s 12AB was rejected by 1d. CIT(E) (
Refer:ITA No.816/Ahd /2023 (supra)) as well the present application was
held to be belatedly filed, the Ld.CIT(E) rejected this application for grant
of approval u/s 80G(5) ,by holding as under:-

“Decision

9. In the absence of any details filed by the applicant in this case date of
commencement is assumed to be date of incorporation/creation/registration
i.e 06/01/2022. In view of discussion in Para 3 and Para 4 above, the
applicant was required to file application in Form 10AB in this case on or
before 30/9/2022 which it has failed to submit. Therefore, the present
application in Form No.10AB u/s 80G(5) of the Act has not been filed within
the time limit prescribed therein and therefore, the same is liable to be
rejected as such as non maintainable.

10. No Valid order of Registration u /s 12A(1)(ac)(iii) of the Act.

Even otherwise the records reveal that the application of the
applicant/assessee filed on 13/02/2023 in Form No. 10AB for the registration
u /s 12A(1)(ac)(iii) of the I.T. Act, 1961, was rejected vide order bearing No.
ITBA/JEXM/ F/EXM 45/2023 - 24/1055269639 (1) dated 21/8/2023
Therefore, the applicant does not have any valid order for registration u/s.
12A(1)(ac)(iii) of the Act in form No.10AD. Under similar circumstances,
where the assessee did not have valid registration u/s 12A of the Act, the
Hon'ble Gujarat High Court in the case of CIT (Exemptions) vs. Shree
Tapeshwar Hanumanji  Bajrang  Charity Trust, reported in 122
taxmann.com 98 has held that the registration u/s 12A of the Act is a pre-
requisite for grant of approval u/s 80G of the Act. In absence of wvalid
registration certificate u/s 12A of the Act, approval u/s 80G could not be
granted.

Findings

11. In view of the above, the present application in Form No.10AB u/s
80G(5) of the Act is rejected and also provisional approval granted in Form
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No. 10AC, under clause (iv) of first proviso to sub-section (5) of section §0G
vide URN: AAETR5602HF20221 is hereby cancelled.”

81. In this case also , the first notice was issued by Id. CIT(E) on
12.07.2023 and the application of the assesse stood dismissed on 23.08.2023
i.e. within a short period of time of one month or so. The assesssee has
claimed that no notice by email was received, and the notices were posted
in ITBA portal , but the assesse did not view the notices in ITBA portal. The
application stood dismissed by 1d. CIT(E) within short period of one month
or so. In our view proper and adequate opportunity of being heard was not
provided to the assesse, and further in view of our decision in ITA
No.816/ Ahd /2023 (supra), wherein we have restored the matter back to the
tile of Ld.CIT(E) for adjudication afresh wrt application of the assesse for
grant of registration u/s 12A(1)(ac)(iii) of the 1961 Act, this appeal in ITA
No.817/Ahd /2023 is also restored back to the file of Ld.CIT(E) for fresh
adjudication on merits in accordance with law, after affording an proper an
reasonable opportunity of being heard. Thus, in all fairness and in order to
comply with principle of natural justice , we are inclined to restore the
matter back to the file of Ld.CIT(E) for adjudication afresh on merits in
accordance with law. The assessee is also directed to co-operate with
Ld.CIT(E), and comply with the directions of the Ld.CIT(A) by providing
necessary details, so that the matter can be adjudicated on merits in
accordance with law. Thus, in nutshell, the appeal of the assessee is
restored back to the file of 1d.CIT(E) for fresh adjudication on merits in
accordance with law. We clarify that we have not commented on the merits
of the issue’s , and all contentions are kept open. The appeal of the assesse

is allowed for statistical purposes. We order accordingly.
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9. Thus, this appeal is also treated as allowed for statistical purposes.

10.  In the combined result, both the appeals of the assessee in ITA Nos.
816 & 817/ Ahd /2023 are treated as allowed for statistical purposes.

Order pronounced in the Court on 18t January, 2024 at Ahmedabad
in the presence of both the parties, and reduced to writing and
signed on 22 January, 2024.
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